


world of fine art: at oral argument, they prodded Goldsmith’s lawyer to concede

that displaying Warhol’s Prince Series in museums wouldn’t infringe copyright.)

Instead, the Court purported to rule only on the Foundation’s subsequent

licensing of “Orange Prince” for use on a magazine cover. “The Court,”

Sotomayor wrote, “expresses no opinion as to the creation, display, or sale of any

of the original Prince Series works.” But that was simply untrue. The Court’s

opinions about Warhol’s original creation of the Prince Series were central to its

determination that the Foundation’s later licensing of “Orange Prince” was not

transformative — recall how it undercut the Foundation’s fair use defense by

observing that the print “has no critical bearing” on Goldsmith’s photograph.

This supposedly narrow ruling sows broader confusion than an up-or-down

determination of the lawfulness of the Prince Series would have. Now, when any

artwork makes use of a copyrighted work — even indisputably fair use — the

specter of infringement will haunt every subsequent use of that secondary

artwork. By sawing the baby in half, the Court tried to avoid the embarrassment

of outlawing one of the most famous artistic methodologies of the last century.

Although the ruling supposedly “expresses no opinion” about Warhol’s works, its

logic indicts the very means by which he created the Prince Series. Worse yet, by

pretending that it analyzed the Condé Nast cover in a vacuum, the Court

established a rule that evaluates any licensing of artwork (posters, postcards, print

runs, etc.) in a vacuum — without consideration for how the artists initially

transformed the aesthetics and meaning of their source materials. Artists will have

to watch their backs: even when their original creations are fair use, any licensing

misstep down the line could sink them.

For a Court so unashamed to reach sweeping, unpopular decisions, it was a

strange moment for a bipartisan bloc to understate the consequences of its

reasoning. In the same term that it issued hugely disruptive decisions striking

down affirmative action and student loan forgiveness, the Court pulled punches to

avoid unsettling the fine art world — and, in so doing, may have unsettled it all the

more. For all the exaltation of restraint, Warhol Foundation v. Goldsmith is a

lesson that to do one’s job cautiously is not always to do it well. ||
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